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Presentation Format
• Series of Vignettes based upon a fictional 

highrise luxury apartment project in 
downtown Metropolis
– Brief factual background
– Identification and discussion of issues
– Interactive – audience participation desired



(fictional) Pinnacle Towers Project



Long Gone’s Required 
Payment and Performance 
Bonds

• Bond # 8675309
• Standard Form
• Several 

Modifications



Vignette I
• Concrete frame completed on 

schedule
• After topping off, discovered that 

2nd floor slab poured at 18’6” 
above 1st floor slab instead of 
required 20’

• Large generator and dumpster 
won’t fit as designed on first floor

• Notice of Deficiency issued1st
flo

or
 

sla
b

2nd
flo

or
 

sla
b

18 inches short



Vignette I • Sole Owner of Long Gone 
absconds to Tibet

• Stickler gives notice of 
intent to terminate and 
demands meeting with 
SolidAsARoc

• Stickler and Pinnacle want 
the concrete frame rebuilt



Vignette I –

The Intake Meeting



Vignette II • Surety and consultant conduct 
site visit and collect 
documents
– Curtainwall panels are being 

installed
– MEP rough-in underway

• Meet with Stickler and A/E
• Consultant studies docs and 

interviews key personnel



Vignette II • Consultant determines 
financial status of 
subcontract
– Requisitioned 95%
– Paid 85%

• Learns inspector is Long 
Gone’s owner’s cousin



Vignette II –

Post-site Meeting Strategy Session



Vignette III • Economic Waste Analysis
– Cost of tear down/rebuild
– Other options & cost

• Buy apartment on 2nd floor over 
service areas and cut slab

• Install generator & dumpster 
outside

– Owner demands strict 
performance

– Looking at penal sum loss



Vignette III • Perform or Deny based on 
Economic Waste doctrine and 
acceptance of Patent Defect
– Litigation costs
– Additional Defective work?

• Leverage to convince Owner to 
accept work-around

• Considerations for settlement



Vignette III –

Issues for Negotiation with Obligee
(and Owner)



Vignette IV • 10 Years Later
• Demand on performance bond 

from Stickler - leaky curtainwall
– Concrete slabs poured out of 

tolerance
– Causing curtainwall leaks

• Everyone remembers Long 
Gone’s totally defective work



Vignette IV



Vignette IV

• Parties 
modified the 
bond form

• Deleted certain 
language from 
Paragraph 11



Vignette IV • Substantial completion 10+ 
years ago
– SOL for breach of contract = 

5 yrs
– SOL on bonded contracts = 

12 yrs
– Statute of Repose = 10 yrs



Vignette IV –

Privileged Internal Discussion About 
Surety’s Exposure for Post Substantial 

Completion Defects



End of Presentation
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