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Presentation Format

e Series of Vignettes based upon a fictional
highrise luxury apartment project in
downtown Metropolis
— Brief factual background
— |Identification and discussion of issues
— Interactive — audience participation desired
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(fictional) Pinnacle Towers Project




Long Gone’s Required

Payment and Performance

Bonds

e Bond # 8675309
e Standard Form

e Several
Modifications

QAIA Document A312" - 2010

Performance Bond
GONTRAGTOR: SURETY:
(Name, legal status and address) Name, legal states and prineipal place
Long Gene Concrete Construction, Inc, of business)
16 Skid Row Solid As A Roc Surely
Metropolis, FL One Steadfast Way
Middletown, NT
OWNER:

(Name, legal status and address)
Stickler General Contractors
111 A Avenue East
Metropolis, FL
CONSTRUCTION CONTRACT
Date; February 29, 2013
Amount: §53 3¢ 837 67
Description:

{Name and locarion)
Pinnacle Towers Concrete Frame

BOND 8675300

Date: March 17, 2013
(Not earilier than Construciion Contract Date)

Amount: $ 53,328,882.67
Modifications to this Bond: None [ ] SeeSection 16

CONTRACTOR AS PRINCIPAL SURETY

Company: {Corporate Seal)  Company: {Corporate Seal)
Long Gone Concrete Construction, Inc.  Solid As ‘A Roc Surety

Nameand B. Madoff Namgand B. Steady

Title:

{Any additional signatures appear on the last page of this Performance Bond }

{FOR INFORMATION ONLY — Name, address and telephone)
AGENT or BROKER: OWNER'S REPRESENTATIVE:
(Arehitect, Engincer or other party:}
Fly High Architects, Ltd
1600 Miracle Mile
Metrepolis, FL

ADDITIONS AND DELETIONS:
The authar o this decumant has
added informalion needed for fis
completion. The authar may also
have revised the text of the original
AlA standard formn. An Additions and
Dektions Report thal noles sdded
information &s well &s revisions 1o the.
standard form fead |5 available fram
fhe author and should be reviewed. A
werlical line in the lefi margin of this:
documani indicates whars the suthor
has sdded necessary informalion
and where the author has added toor
deletedfrom the ariginal AIA text.

Thia decurmant has imporiant legal
consequences. Consultation with an
attomey & encouraged with respect
fo s completion ar modification.

Any singular reference to Coniractor,
Surety, Owner or other parly shall be
conaidared plural whene apphcable,

- -
Ini AlADocumant A312™ - Bend The . Al ING: This AlA” Document Is protected by
nl U5, Copyright Law Troathos. f this AIA" Documerd, or any portion of I, may result In 1
savare clvil and crimina nnulns and ill be prosecuted to lmmmmn-e:mm mslbh umarmolaw This document was poduced by ALK sofwane at

1 1525 14750211

_ - o




e Concrete frame completed on
schedule

o After topping off, discovered that
2"d floor slab poured at 18’6”

above 15t floor slab instead of
18 inches short required 20’

Vignette |

e Large generator and dumpster
won'’t fit as designed on first floor
* Notice of Deficiency issued
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Vignette |  Sole Owner of Long Gone
absconds to Tibet

e Stickler gives notice of
intent to terminate and
demands meeting with
SolidAsARoc

e Stickler and Pinnacle want
the concrete frame rebuilt




Vignette | —

The Intake Meeting
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Vignette Il e Surety and consultant conduct
| site visit and collect
documents

— Curtainwall panels are being
s installed

11

: mEEEEs ] — MEP rough-in underway
e Meet with Stickler and A/E

e Consultant studies docs and
Meeting interviews key personnel

I
Il
I



Vignette Il e Consultant determines
-~ financial status of
subcontract
— Requisitioned 95%
— Paid 85%
* Learns inspector is Long
Gone’s owner’s cousin




Vignette Il —

Post-site Meeting Strategy Session
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Vignette Ill  Economic Waste Analysis
— Cost of tear down/rebuild
— Other options & cost

e Buy apartment on 2" floor over
service areas and cut slab

* |Install generator & dumpster
outside

— Owner demands strict
performance

FSLCSI]I‘iIlgMBE“II!II]E% — Looking at penal sum loss




Vignette Ill  Perform or Deny based on
Economic Waste doctrine and
acceptance of Patent Defect
— Litigation costs

— Additional Defective work?

e Leverage to convince Owner to
accept work-around

e Considerations for settlement



Vignette Il —

Issues for Negotiation with Obligee
(and Owner)
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Vignette IV e 10 Years Later

e Demand on performance bond
from Stickler - leaky curtainwall

— Concrete slabs poured out of
tolerance

— Causing curtainwall leaks

 Everyone remembers Long
Gone’s totally defective work
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Vignette IV

§ 7 1ftbe Surety elects toact under Section 5.1, 5.2 or 5.3, then the resporsibilities o the Surety to the Owner shall not

e greater tun those of e Contractor under the O o Cootract, and the Iaﬂ\m«mlﬁc
Surety shall not be greater than thoss of the Owner wder the Cs “oniract Subject to th
Orwner o pay the Balancs of the Contract Price, the Surety is clligated, w without duplicatian, for

A therespoasibilitics of the Contractor for B work and complction of the

Construction Contract;
2 additional legal, design professionel end delay costs resalfing from the Conrector’s Defanlt, end
1 e Surety wnder Seation 5, and
3 Jru.chleddlmonfm deted e in the ion Contract. actual
dimmages cused nen f the Contractor,

§ B1fthe Surety elects (0 act under Section 5.1, 5.3 or 5.4, the Surety’s liability is licited 10 the ansourt of this Bood.

§ 9 The Surety shall pot be lisble (o the Owner or othars for obligntions of tbe Contractor that se unrelated (o the
Constraction Contract, and the Balance of the Contmet Price shall nof be reduced oc set of oo sccount of any sach

& 11 Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in
the location in which the work or part of the work is located and shall be instituted within two years after a declaration
of Contractor Default or within two years after the Contractor ceased Working, of within two years after the Surety
refuses or fails to perform its obligations under this Bond, whichever occurs first. If the provisions of this Paragraph

are void or prohibited by law, the mmimum period of limitation available to sureties as a defense in the jurisdiction of
the suit shall be applicable.

orto be ol| 0
eatitlad, reduced by nl1 valid and proper. Nmaﬂ made to or on bebalfof the "mtracawn nder the Conmnaction
Contract.

§ 14.2 Construction Contracl. The agreement between the Ovwmer and Contractor identified on the cover page,
inclodng all Contract Documents md changes made o the agreement and the Contrast Documents.

§ 14.3 Contractor Default. Fallure of the Contractor, which bas not boen remadied of waived, w perform or othernise
o comply with a material term of the Constracztion Conersct,

§ 14.4 Owner Default. Failure of the Cramer, which hasnot been remedied or walved, w pay the Contraztor 4s required
under the Construction Contmet or b perfonn and complele o comgly with the other matesis] terms of e
Construetion Coetmot

§ 14.5 Cortract Documents. All the documents that compriss the agreement between the Ownir and Contractor.

Inkt.




§ 7 Ifthe Surety clecis to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall not
e greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to the
Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment by the
Ohwier to pay I!h: Balance afl.'hc Contract Price, the Surety is obligated, without duplication, for

1 PR

f the Ci for ion of defective work and completion of the
. (.mmmun Contract;
V I n ette I v 2 additional legal, design professional and delay costs resulting from the Contractor's Default, and
resulting from the actions or failure o act of the Surety under Section 5; and

3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual
damages caused by delayed performance or non-performance of the Contractor.

§ B Ifthe Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount of this Bond.
I § 9 The Surety shall not be linble to the Owner or others for obligations of the Contractor that are unrelated to the
. Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such
unrelated crbl:gnhons ‘JD right of action shall accrue on this Bond to any person or entity other than the Camer or its
heirs, s and assigns.

§ 10 The Surcty hereby waives notice of any change, including changes of time, to the Construction Contract or o
related subcontracts, purchase orders and other obligations,

L] L]
I I I n d I f I p d T I I p § 11 Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in

§ 11 Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in
the location in which the vmrk or part of the mrk i8 located and shall be mstﬂuted wﬂhm two years aﬁer a declaration
of Contractor Default-s

- If Ihe provlmons of thls Paragmph
are vmd or pmh1b1ted by law, the minimum pmod Of llmltatlon avajlablc to sureties as a defense in the jurisdiction of
the suit shall be applicable.

I d l Ig u d 5‘ I l U l l I u:lidod.miucodbyaJJ\‘aJidandwopcrpaymmlsmdctoorouhchalfbfﬂ'\eComclorundaﬁu(:mmon’ou
Contract,

§ 142 ¢( Contract. The between the Owner and Contractor identified on the cover page,
including all Contract Documents and changes made to the agreement and the Contract Documents,

P a r a r a | l I I § 14.3 Contractor Default. Failure of the Contractor, which has not been remedied or waived, to perform or otharwise
o comply with 2 material term of the Construction Contract.

§ 144 Owner Defaut. Failure of the Ovwner, which has not been ramedied or waived, w0 pay the Contractor as required
under the Construction Contract or to perform and complele or comply with the other material terms of the
Construction Contract.

§ 14.5 Contract D ts. All the d that comprise th between the Owner and Contractor.

AlA Docurment AY12™ = 20° L’ of.

aw and Internatio nal Treaties. |

st 10 the masimusm sxtent possioke u ancar the e mmmnmmubymmumn

I ‘52&4! o D103 under OWNGBGF“‘?WLIM“M on 12ZI0T3, and i not for resale.

-
Meetlng e —

nd criminal penalties, and w



Vignette IV e Substantial completion 10+
years ago

— SOL for breach of contract =
5yrs

— SOL on bonded contracts =
12 yrs

— Statute of Repose = 10 yrs

—

)

~sLospring Meeting ﬂ O
e



Vignette |V —

Privileged Internal Discussion About
Surety’s Exposure for Post Substantial
Completion Defects



End of Presentation

FSLCSPIrng Meetingjl 8
e



	Proving and Defending Claims Related to the Quality of Work
	Presentation Format
	(fictional) Pinnacle Towers Project
	Long Gone’s Required Payment and Performance Bonds
	�Vignette I�
	Vignette I�
	Vignette I –��The Intake Meeting
	Vignette II�
	Vignette II�
	Vignette II –��Post-site Meeting Strategy Session
	Vignette III�
	Vignette III�
	Vignette III – ��Issues for Negotiation with Obligee (and Owner)�
	Vignette IV�
	Vignette IV�
	Vignette IV�
	Vignette IV�
	Vignette IV –��Privileged Internal Discussion About Surety’s Exposure for Post Substantial Completion Defects
	End of Presentation

